
UNI TED STATES EN VI RONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In t he Matte r o f

CITY OF ROCHESTER ,
Ne w Ha mps hi r e ,

Respondent.

Doc ke t No. CWA-I-1-88-1009

F I NA L ORDER

I have revi ewe d th e atta c he d Recommended Decision o f

Jame s T. Owens, I I I, Pr e s ld i ng Officer, which decision is

hereby incorporated a nd made a part of this Final Order.

concur with the Recommended Decision, and adopt its
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c o nc l us i o ns and recommendations. Therefore, IT IS ORDERED:

1. The c i v i l penalty in the proposed administrative

o r d e r is hereby mod ified t o reflect the conclusions and

r e c omme n da ti o ns o f t he Presiding Officer.

2 . Respondent shall pa y a civil penalty of $21,500.00

f o r its v i o l a t i o ns o f the Cl e a n Water Act by money order or

c e r t i f i e d c he ck ma d e pay a bl e to "Treasurer, United States of

Amer ica" a nd ma i l ed no t · mor e than 30 days after i s s u a n c e of

t h is Or d e r t o :

U.S. Environmen ta l Protect ion Agency
( Re g i o n I )
P.O. Box 360197 M
Pittsburgh, PA 15251



The Respondent shall also send notice of such payment,

including a copy of the money order or certified check, to

the Regional Hearing Clerk at the following address :

Regional Hearing Clerk
U.S. Environmental Protection Agency
(Region I)
JFK Federal Bu i lding, Room 2003
Boston, MA 02203

Issuance of thl S Order constitutes final Agency act ion

for purposes of judicial review, and the Order shall become

effect ive 30 days f oll owing its issuance unless an appeal is

taken pursuant to Sectlon 309(g)(8) of the Clean Water Act,

42 U.S.C. § 1319(g )( 8).

SO ORDERED

Issued this (~ day of

•

J~~~~~ ();J~
Regional Administrator
U.S. Environmental Protection Agency
(Region I)
JFK Federal Building
Boston, MA 02203



UNI TED STATES ENVI RON MENTA L PROTECTIO N AG ENCY

BEFORE THE ADMINISTRATOR

I n t he Ma t t e r of

CI TY OF ROCHESTER,
Ne w Ha mps hire,

Re s po nde n t .

Do c ke t No . CWA-I- 1-88-1009

RECOMMENDED DECISION

I. PROCEDUR AL BACKGROUND

This is a proceedlng unde r s e c tion 309( g) o f t he Cl e a n

Water Act ( " t he Act" ) , 33 U.S .C . § 1319(g ) , for a s s e s s me n t of

a ci vil penalty f or v io l a t io ns of the Act .

On November 24 , 198 7, the United States Environmental

Protect ion Agency ( " EPA" o r "Comp l a i na n t " ) i s s ue d a complaint

a ga i nst the City o f Rocheste r ( " Ro c he s t e r" or "Respondent " )
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al l eg ing vio l a tions o f secti o ns 3 0 1( a) and 307 of the Ac t, 33

U. S . C. §§ 13 11(a) a nd 131 7 ; a nd Respondent' s June 11, 1982

Nat i onal Po lluti on Discha rg e El iminat ion Sy s t e m ( NPDES)

permit, i nc luding the pe rmit a s mod if ied o n Jul y 29, 1986 .

Spe c i f i c a l ly, EPA a l l e ge d th a t Respondent fa i led to t ime l y

a nd com p l e t ely implement an i nd us t ri al pretreatment program

i n vi o lation of the Act. EPA proposed to assess a Cl a s s I

a d mi n ist ra t ive pe na lty o f $2 5, 000 . 0 0 .



On De c e mbe r 3 1. 198 7 . Res po nde n t f iled a n Ans we r a nd

Request fo r a Hear i ng. Compl a i na n t f i l e d a mot ion f o r

Part i a l Summa ry Determlnatlon regarding the iss ue of

l i abili ty o n May 9 . 1988. On J une 17 , 1988 , the Respondent

filed i t 's Obj e c ti on to Co mp l a i na n t ' s Mot ion f o r Summary

Determi na ti on.

By Or de r, da ted Ma rch 21 , 1989, I granted EPA' s Motion

fo r Part ial Summar y Dete r mi na ti o n on the issue of l iability.

I f ou nd t ha t Respon d en t fa iled to comp l y with the terms and

c o nditi o ns o f i t s NPDE S permlt by its fai lure to operate its

program in a manner cons is t e n t with general pretreatment

regulations 40 CFR § 403 , a nd Respondent's EPA approved

pretreatment program . More specifically I found that

Respondent had failed t o: ( i) submit its Industrial

Pre treatment Program Pr ogress Report on an annual basis; ( i i )

i s s ue I nd us t r ia l Us e r Discha r ge Permits to s ign ificant

contri bu t o rs; ( i i i ) monitor industr ia l users in accordance

with its a p p rove d prog r a m; ( i v ) o r ga n i z e data files on its

indus t r i a l us e r s ; a nd ( v ) e n fo r c e compliance against i t s

indust ri a l u s ers.

On Augus t 17, 1989, pursuant to Section 126. 108 o f

Gui da nce o n Cl a ss I CWA Ad mi ni s t r a t i ve Penalty Procedures , I

esta b li s he d date s f or s u bmission o f written evidence a nd a
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hearlng on the as s essme nc o f an administrati ve civ i l

pena 1t y ".

The hearing was held on September 13, 1989. Each of the

parties submitted c los i ng a r gume nt s in their respective post-

hearing briefs o n o r be fo r e October 31, 1989 and the record

was closed on that da t e.

I I . PENALTY CONSIDER ATI ON

In determinin g the appropriate administrati ve penalty,

Sec t i o n 30 9 ( g)(3 ) o f the Cl e a n Water Act provides that the

Admini strator shou ld co ns i de r the following factors :

. .. take i nt o a c c o unt t he nature. circumstances.

e xtent and gravity of the violation or violations,

and with respect t o the violation, the ability to

Q£Y, any pri or history of such violations, the

degree of culpability, economic benefit or savings

( if an y ) resulting from the v i o l a t i o n , and such

ot he r matter s a s justice may require. (emphasis

added)

'The hearing scheduled was set following several pre-hearing motions,
includ ing Respondent ' s Motion to Permit Discovery and Respondent 's Motion
for Production of Info rmat ion and For Issuance of Subpoenas . By order
dated June 12, 1989, I deni ed Respondent's Motion to Permit Discovery on
the basis that the burden of discovery on EPA would defeat the purpose of
Section 309(g) (2 ) of the Clean Water Act which established the Class I
administrati ve penalty process and that Respondent is not entitled to
discovery in an administrati ve proceeding of this type. On Jul y 28,
1989 , I denied Respondent ' s Motion for Product ion of Information and for
Issuance of a Subpena .
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Ac c o r d i ng ly , the f ac tors outl i ne d below are the basis for

this r e c omme nd e a declslon

a . Na t u r e . Ci rcumstances . Exten t and Grav ity

In e xam in i ng this penal ty factor, EPA need not estab l ish

that the vi o l a t ion resulte d in demonstrable harm to human

he a lth , the env i r onme n t o r to the treatment plant.

Consideration o f the eV l denc e establ ishing the degree of

dev iation fr om t he req ui r eme n t s and the durati on o f the

vi o l a ti o n i s s u f ficlent in revi e wi ng this factor.

I find that the de g r e e and duration of Rochester 's

v i o l a t i o n is signifi cant . The record clearly establishes

that Res pondent v i o l a t e d the Act by failing to implement five

c r i t i c a l elements o f i t s pretreatment program, v i r t ua l l y all

of the r equirements o f t he pretreatment regulations2
• The

record also establ ishes t hat Rochester did not implement its

EPA a p p rov e d pretreatment program for more than 2 ye a r s

be yond t he ti me i t was r e q u i r e d to do so.

The Responden t ' s pro g r a m was approved in March of 198 5 ,

even if Re s po nde n t h a d s u bs t a n t i a l ly implemented the approved

pre treatment program in J u ne 19 8 7 , as Respondent alleges, the

"See 40 CFR § 403

•
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r e c o r d supports a s' s n l fl =a n t degree and durati on of non­

compl iance.

Re s p o n d e n t a l s o argue s t na t since there was no harm t o

the environment , there ' s no Justification for a sUbstantial

pe na l t y . I disagree. -h e pu r po s e of the industrial pre­

treatment program r e g u l a t l o ns are preventive in nature.

Mo r e ov e r , if commun 't'es ar e not penalized for failure to

implement their p r e tr e a t me n t programs, the environment may

no t be so l uc ky th e ' 2 ' ~ : , me. I find that given t he nature

of t he vi o l a t i o n a s U D s ~ a n t l a l penalty is appropriate as a

deter rent .

Finally, I find Ro c h e s t e r ' s attempts to compare its

v i o l a t i o ns with t h e v'ol a tion s of similar communities in

order to argue for s i mll a r penalties is irrelevant and

inappropriate in thi s p r o c e e d i n g since the penalties cited by

Rochester were reached b y settlement.

b. Degree of Culpabi l lty

In considering this factor, I disagree with EPA's

a s s e r t i o n s that Roc hes t e r 's conduct dur ing the period of the

v i o l a t i o n was that of ·p l a i n indifference" and "careless

disregard ". The record lndlcates that Rochester demonstrated

a willingness to a dd res s i t s implementation of the
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pretreatment p ro g ram. The s e v e r a l meetings that Ro c h e s t e r

attended with EPA d u r i n g t h e cou r s e of the violations and the

tes t i mo ny of EPA ' s a n d Roche s t e r 's witnesses at the hearing

d o not s u p p o r t EPA' s ch a racte r i z a t i o n o f Rochester.

Furthermore , Ro c h e s t e r presented evidence that during

the period that i t was i n vo l v e d in building the POTW, it was

ope rating on the as sump t i o n that the program need not be

implemented until t h e plant was operationa1 3. I find this to

be no e xcuse f or RO Ch e s t e r' s c o n t i n u e d failure to implement

the program. Howe ver, l t d oes support Rochester 's argument

•

that i t did not ig no r e EPA' s inquiries regarding

implementation o f the program.

Accordingly, I find that although the evidence indicates

an inexcusably si~nificant degree of ignorance by Rochester

with respect to implementing its program, it does not

establish a high d egree o f culpability .

c . Economic Bene f i t

EPA presented evi d e nce which indicated that the economic

benefit Rochester g a l n e d b y delaying the implementation of

the industri al p r et re a t me n t program was fairly substantial .

3Eve n though I have denl ed Rochester's Motion to supp lement the record
co nce r n i ng lt s unders t anding with EPA, I find that the testimony of its
e ng i nee r s uf f icien t t o i ndi cate a misunderstanding which reflects on t he
degree of c u l pab i l i ty .
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EPA' s witness ~ as e z pe rl e n c e d in the area o f financial

ma n a g e me n t f or wast ewater sy s t e ms an d a na l ys i s o f economl C

benef its f or delay l ng comp ll a n c e with enviro nmenta l laws . In

performing i t s anal ysl s. EPA's witness consi de red capita l,

o pe rati o n and main te n a nce e xpe nses , a n d c o ncl uded that

Rochester had rea l ized a s Ubs t a n t i a l econom i c benefit .'

Rocheste r presen t ed e Vl d e n c e whic h indicat ed t ha t EPA' s

e c onomi c benefit c a lc~1at lon f a l l e d to cons ide r t he p u r c h a s e

o f c e r t a i n eq u ipment. Th l S ev i d e n c e , establ i s he s th a t

Roches te r had ln fact p u r c h a s e d samp l e r equipment during t he

t i me in whi ch it s hould have been purchased i n orde r t o

comply with t h e pretrea t ment re g u l a t i o ns . Accordingl y , I

fi nd that EPA ' s ca lculatlon s ho u l d have been adjusted to

ref lect t ha t purchas e s . Ev e n wi t h taking this adjustment

i n to c o ns i d e r a t i on , t he re c o r d demonstrates a s a v i n gs g r e a t e r

than EPA's proposed penalt y .

Rocheste r a rgues t ha t i t di d n o t a c t ually real i z e a n

econom ic savings s i n c e , had it compli e d, the costs wou l d hav e

4$67 ,7 95 . 00

SEPA's analys is i nd ic a t e d a s a v i n g s o f $ 1 ,52 0 fo r t he delay
in pu rchasing th e sampllng e q ui pme n t .
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be e n pa s s e d o n t o th e ~ se r s . I fin d this arg ument

unpe r s ua s ive i n t h a t ther e 1S no distinct ion between

Roches t e r and i t s us e r s . Therefo r e , it is irrel e vant whether

i t was Rocheste r , ~ r ,ts us e rs, t ha t real ized the s ubstan t i a l

economi c benef it as a res u l t o f t he non-c omp l i ance. The fact

remains that there wa s a n economic benefi t as a r esu l t o f

non - comp liance.

In s ummary , I r ' nd t ha t th e economic benefit t o

Rochester as a resu lt o f no n-co mp l i a nc e jus ti f ies a

significa nt pena lt y .

d . Ab il ity To Pa y

The on l y evidence that EPA o f f e r s on Rochester' s ability

to pa y is t hat gi ven the popu lat i o n of 2 1 , 0 00, t he maximum

penalty pe r person would be less than $2. 00. I f ind t h is to

be a reas onable assumpt ion of Rochester's abil ity to pay.

Roche s ter asserts tha t the e xisting per pers on c a p i t a l

debt of $2 ,142.00 per Roche ste r s e we r users ref lects a c lear

inabili ty to pay t he propose d pe na l ty . Al thoug h Roc heste r's

a l legat i ons a r e uns ubstan ti a ted, the i nc r e a se in pe r pers on

de bt as a r e s u l t o f a max imum penalty s e e ms i ns i gnif ican t

gi ven the e xisti ng deb t . I n c o nc l us i o n , I fin d that

Ro c he s t e r has the a b 1 1 ity t o pay the pro pose d penalty .
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e . Ot he r Cac t o rs

The r ecord es ta t l l shes [ ha t i n J une o f 1987 Roc heste r

ha d unde r take n s o me s ~mp ll n g ac t iv i t i e s , maintai ned some

fi l e s, a nd f iled an ann ua l ~ e po r t . S i nce th i s a c t i v i t y

o c c u r r e d s i x month s c r 1c r to th e institution of this

a dmi n i s t r a t ive pena l t ; ~ ct i on . I find that i t should be

c o ns i d e r e d a s a mit 1ga t l n g f~c tor in determining the

a pp r o p rl a t e ne s s cf ~ h e pe na lt j.

I I I . PENA LTY

Bas e d o n the re c o r d . I fi nd th a t the serious nature of

Rocheste r 's v i o l a ti c ns a nd the substantial economic benefit

whi ch Rochester rea l i zed , s u p po r t s the assessment o f the

max imum penalty. Howe ver, e V1d e nc e of Rochester's

wi l l ingness t o c omp l y p r ior t o i ns t i t u t i o n of this

a dminis t rative p r o c e e d i ng 1S a mitigating factor.

Acco r d i ng l y , I r e comme nd t ha t a penalty of $21,500 s ho u l d be

asse s s e d.

Respect i ve l y SUbmi t t e d ,

ame s T . Owens , III
residing Offic er

Dated :
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